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SEC Risk Alert Regarding Investment Adviser Compliance Issues (January 2021)

The Division of Examinations (formetly the Office of Compliance Inspections and Examinations)
(the “DoE”) of the Securities and Exchange Commission (“SEC”) recently issued a Risk Alert that
provides an overview of compliance issues identified by its staff when they examined registered
investment advisers in the last half of 2020.

This Risk Alert is important because, among other factors, the exams on which it was based specifically
included the DoE’s review of registrants’ policies and procedures relative to the so-called “Compliance
Rule” (Investment Advisers Act Rule 206(4)-7) — in other words, the Risk Alert catalogs weaknesses
identified by the DoE staff among investment management compliance programs (as opposed to, for
example, regulatory risks in specific business functions, such as trading, marketing, client onboarding,
etc.).

Moreover, the Risk Alert effectively serves as a roadmap regarding the DoE’s examination priorities
for 2021, in that it presents the subject-matter areas within the compliance area which the DoE has
identified are inadequately managed and resourced.

Below is a summary of several examples of investment manager compliance program deficiencies
identified by DoE staff in connection with the Compliance Rule:

1. Inadequate resources were allocated to compliance programs, including, in particular, to
information technology, experienced staff, and training. As examples, DoE noted the
following:

(a) Some chief compliance officers (“CCOs”) had numerous additional non-compliance
responsibilities, either in other roles within the same investment manager or with
unaffiliated firms.

(b) This meant that persons filling the CCO role did not have “sufficient time to fulfill”” their
compliance responsibilities.

(c) This also was an indication to DoE staff that CCOs may not have time to develop their
knowledge of the Advisers Act, which is fundamental to their ability to perform their CCO
responsibilities.

(d) Underlying compliance staff were not allocated “sufficient” resources to implement an
effective compliance program. In particular:

@) Underlying compliance staff lacked adequate training and support personnel to
perform their jobs.

(it) Some registrants’ businesses had “significantly grown in size or complexity,” but
the firms did not hire additional compliance staff or add “adequate” I'T and other
resources, which led to both failures to customize required policies and
procedures, and failure to implement customized policies and procedures.
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2.

4.

(iti) In all instances involving resource inadequacies, there was a failure to implement
the compliance policies and procedures the firms had adopted.

CCOs lacked “‘sufficient authority” within the registrant to develop and enforce appropriate
policies and procedures. As examples, staff observed the following:

(a) CCOs were restricted by the registrant’s management from accessing critical compliance-
related information.

(b) The registrant’s senior management limited its interaction with CCOs, which, in turn,
limited CCOs’ knowledge about the registrant’s leadership, strategy, transactions, and
business operations.

(c) CCOs were not consulted by the registrant’s senior or other managers and employees in
relation to matters that had potential compliance consequences.

Registrants were unable to demonstrate that an annual review for a particular period had been
completed, or produced evidence of an annual review that failed to identify significant existing
or potential compliance issues. As examples, DoE staff noted the following:

(a) Some registrants could not produce evidence of even a single year for which an annual
review had been performed, even though the registrants each had policies and procedures
requiring the firm to conduct an annual review.

(b) Some registrants produced written annual reviews that failed to identify, analyze, or discuss
risk areas considered most relevant to the registrant, including in relation to conflicts of
interest involving the registrant, custody of client assets, and calculation of fees and
allocation of expenses.

(c) Some registrants produced annual reviews indicating that they had failed to review
significant components of their businesses.

Investment managers did not implement or perform actions required by their written policies
and procedures. As examples, DoE staff identified the following:

(a) Registrants did not implement training programs for their employees.

(b) Registrants did not implement procedures regarding various subject-matter requirements,
including in relation to trade errors, compliance with the “Advertising Rule,” best
execution obligations, conflicts of interest disclosures, and other requirements.

(c) Registrants did not review marketing materials.

(d) Registrants developed compliance checklists but did not utilize them, or utilized them in
an incomplete manner.

(e) Registrants did not review client accounts, as required consistent with their fiduciary and
other obligations, and consistent with registrants’ Form ADV disclosures.
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5. DoE staff identified numerous categories of inadequacies and weaknesses relating to written
policies and procedures, including the following:

(a) Registrants utilized “off-the-shelf” policies and procedures that contained information
unrelated to the registrant, or which was incomplete.

(b) Registrants’ policies and procedures included outdated or inaccurate information about
the firm.

(c) Registrants had numerous gaps in specific categories of policies and procedures, including
in relation to the following areas:

©) Compliance with regulatory and client investment restrictions under account and
other advisory agreements.

(i1) Monitoring compliance with client investment strategies.

(i)  Valuation of client assets.

(iv) Custody of client assets.

v) Opversight over the use and accuracy of performance advertising.
(vi) Accuracy of Form ADV and of client communications.

(vi)  Fee billing practices, including how fees are calculated, tested, or monitored for
accuracy.

(viii)  Expense reimbursement practices.

(ix)  Oversight of service providers and branch offices.
x) Privacy and cybersecurity.
(xi)  Maintenance of required books and records.

(xif)  Business continuity plans.

The substance of this Risk Alert emphasizes the importance for registered investment advisers of
periodically reviewing their written policies and procedures to ensure that they remain accurate relative
to the registrant’s changing needs, objectives, and business processes.

The Risk Alert also specifically highlights that the SEC will assess whether a registrant has ensured
that its CCO is sufficiently experienced to perform in the role, and that they have adequate resources
and authority to implement an effective compliance program.

* * * *
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ABOUT THIS PUBLICATION

This publication is provided by Anderson PLC as a service to clients and colleagues to report on recent
developments that may be of interest to them. The information in it is therefore general, and should
not be considered to be, construed as, or relied on as legal advice. Neither this publication nor the
lawyer who authored it are rendering legal or other professional advice or opinions on specific facts
or matters, nor does the distribution of this publication to any person constitute the establishment of
an attorney-client relationship. Anderson PLC assumes no liability in connection with the use of this
publication. If you have any questions regarding the matters discussed in this document, please
contact Bentley Anderson at 651-683-2895 or ben@anderson-plc.com. If you wish to receive future
related publications from Anderson PLC, or if you wish to update your contact details or customize
the information you receive from Anderson PLC, please contact the firm at info@anderson-plc.com.

ABOUT ANDERSON PLC

Anderson PLC is a boutique business law firm that provides the highest-quality legal advice and
representation to companies and investors regarding strategic and other domestic and international
investment management, broker-dealer, corporate, contract, outsourcing, and corporate compliance
matters. The scope of the firm’s representation includes foreign-owned enterprises doing business in

the U.S.
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